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also histed in deafi articles 12 and 13 proposed by the Special Rapporteur in
his fourth report. Thus the existence of a damage is certanly a condition for
lawlul recourse (o countermeasures provided that the term ‘damage® iy
understood in the broad sense encompassing legal or moral injury.

The fifth element was 1o be found in the words “not to comply with one
or more of iis obligations wwards the said State”, which stressed the facy
that a distinction should be made in principle between the so-called measures
of reciprocity on the one hand and other counlermeasures on the other, A
different positon of principle had been taken by the previous Special
Rapponicur, Mr. Riphagen. in his draft articles 8 and 9.

The sixth element in articles |1 was his eatative proposal 1o eliminate
the wording contmned in carlier drafts; “in onder to protect its legal nghts”
or “in order (0 obiain cessation andfor reparation”™. He had ehminated that
h form of language. As explained in the third report, an effort should be made
0 learn more from State practice, bul, as indicated in the present report that
practice did not reveal enough with regand 1o the finality and purpose of
compensation, and in particular whether any punitive element was present
Il In his view, although the punitive intent was likely 1o be present in the
mind of the Stae organs which decided resort 10 counter-measures against
a wrongdoing State, it was nol appropriale 10 recogiize a cofresponding

right on the part of the injured State 10 chastise. On the other hand, it would
r he equally mappropriate to intimate expressly that no such intent could be
pursued. The matter should be lefi simply 1o the practice of States, subject
of course to the general rule of proporiionality. The application of counter
measures was frought wllhﬂzﬁlnwd:hm_h!d}'hmnf
power disparities among States. This element received ample atiention.

The issoe of countermeasures that an injured State could take m response
1o an internationally wrongful act was umportant as it involved not merely
differences of view on technicalitics but also on substantial matters.

In the opinion of one member of the Commission countermeasures
were a controversial issue becouse they were simply power relationships in
disguise and did not reflect generally recognised rules of international law.
They were, therefore, not suitable for codification or progressive development
of international law. In its resolution 46/54, the General Assembly had
requested the Commission o indicate those specific issues on which
expression of views by governments would be of particular interest. The
Commission should consider referring 10 the General Assembly the question
of the suitability of including articles on coumermeasures and the setlement
of disputes in the drafl now being formulated.

In the second Chapier entitled “The impact of Dispute Settlement
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gations™ ﬂmﬁpacullhpputuurhld'lhﬂtwilihﬂMrI_ntl}
ﬁfe Practice before the first World War, (b) State Practice During the

i World
i iod; {c) Principles and Rules emerging After the Second

Iﬁnﬁfﬁﬁ;ﬂﬂt practice since the Second World War. After the survey

he concluded that the following inference cotild be drawn (feom the practice)

im terms of lex lata: .

i) In the first place an injured State must refrain from umluml
measures that may jeopardize an umicable solution as long as it is
niot clear that the n:mduﬂlnummhﬁummllﬂm al their
disposal have not brought about o are not apl (o bring shout any
concrete resull; el

ing
Secondly whenever a settlement procedure mwﬂbll_ [

» dﬁislm is on the way belore an international body, an injured
State must refrain from any unilateral measure other than interim
measures of protection until the said body has mmlulsd its decision
and the law-breaking State does not comply therewith, Where the
international body in question is endowed with the power to Imr::i
or order interim measures of protection, the injured state must refrin
from unilaterally adopting any such measures t_mullu‘m body in
guestion has itsell on its request for interim Measures.

' {rain from
i s instead doubtful whether the injured State is to relral

a4 ::mln:urll measures also by the fact that it i:_ begally =u_1uli::l Lo

regort to unilaterally 1o a (binding or pot binding) third party

settlement procedure”

icle
Snecial Rapporeur pointed out that ih:-:q'ﬂiln; 1o |:Im_ﬂ art
: The %h:r“l; ;:I::H S.HTIII. Rapporteur Mr, Riphagen, "-““Im
‘unlawful fow the Injured State 1o rexort (o reprisals (a8 distinguished .
ity “until it has exhausted the intermational procedures u;:-; !::-mr.:e‘u
“the di available Io".l".TlItprnhlhhinhlucl fed “interim
mmu :I’ “anwﬂﬂ by the injured State within s jl.l!'l.'idl:ﬂlﬂﬂ.
until @ competent miernational court or tribunal, under the npgim!:lle
international for peaceful settlement of disputes, has decided :.:
the admissibility of such interim measures of projection 3 well “'tted
“measures taken by the injured State if the State alleged 1o have commt -
g R bty . Poining ot that
ion ordered by such indernational cowrt or i
the Commission’s reaction had vaned the Special 'mwmm:ﬁ
ﬁ#ﬂhﬁﬂwldmmmﬂmnummﬂﬂ
the relevant provisions more articulate
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Introducing draft article 12 entitled “Conditions af Resont 1o Counter-
measures” the Speciul Rapporieur said that st could be divided imo four
closely connected butl quite distinguishable parts. The first concemed the
question of prior communication in general and was rellected in paragraph
1 (h), which was intended 10 define, albeit in goneral lerms, a reguiremen
implicit in the wording “demand under articles 6 and 10", in article 11,
when there was no “adequate response”™. Appropriste and timely
communication of the injured Stute's inlentons had been considered
indispensable not only by Mr. Riphagen but also by the Commission dering
the debate on Part Three of the draft proposed by Mr. Riphagen Two
points arose in that connection. The requirement of an appropriste and
timely communication is an importanl condition in the contexi of
countermeasures 10 be included in Pan Two instead of being included in
Part Three, which was to govern the further problem of the new general
obligation relating o the sciilement of disputes concerning the interpretation
and application of the rules contained in the draft.

The next and most important point was in paragraphs | (a) and 2 (a),
which dealt with prior exhaustion by the injured State of dispute setthement
procedures. The matter had been covered in paragraph | of his predecessor’s
article 10, which provided that “No measure in application of arucle 9 may
be taken by the injured State until it has exhausted the international
procedures for peaceful setilement of the dispute available 10 it in onder 1o
ensure the performance of the obligations mentioned in aricle 6.7
now was the criterion of availability. In the older proposal, a reference was
made solely 1o the purpose of the international settlement proceduire, namely
“n order o ensure the performance of the obligations mentioned in anicle
6". In the drafi now proposed, the sources of availability were miuich broader,
namely “gencral imermational law, the United Nations Charter, or any other
dispule setilement instrument (o which it s a panty”, Under the older
proposal, aveilability was undersiood to cover, in principle, only third
party settiement procedures which could be set in motion by unilateral
application. In the new text, availability would expressly include all the
procedures listed in Article 33 of the Charter, from the most simple
negotiation 1o the most stringemt forms of judicial settleme-nt before the
International Count of Justice. In that way, maximum restraint was imposed
on the injured State 1o prevent it from resorting 1o reprisals prematurely.

Unlike the older Tormulations, drafl anticke 12 mentions expressly—in
favour of the injured State—the facior represented by the way m which the
wrongdomng State reacted W any dispule settlement attempts made by the

s

their faculie 10 w-ndudwmjnndm
FEspec uwﬂhummammmrmm

m—haﬂmm:mdmduqﬁﬁmdnmplhm with dispute
i obligations as a condition of the hwﬂ:l!uunfmunn counter-
| hmmhiwﬂluﬂlh#uﬁﬂﬂhﬂ“
the ﬁﬂwhmﬂpﬂﬂmfmﬂlﬂﬂm
of disputes would be tackled by the Commission in considering Purt Thiee
of the draft. itqhtmhh:pnnnhdmaﬂulh: examination of

3 .Rdcwmuhn:ﬂlnlh:l'ﬂimnlminnnllmn
h-_hmlLL:: Institute which stated, inter alia that, where machinery
 existed for the settlement of disputes. there could be no reason for resonting



mﬁnmdﬁ-pnul‘h’nﬂh:anlﬂ:pmdrﬂng '
e s \ : with the iss
< H‘npunmm iy ¥ of Countermeasures’ (he Special Rapporteur mpmp.:::
e hh:n;n the relevance _nr proportionality in the regime of
rm:nmuumln Is frdcly accepted in both doctrine and juri
Lm@:mrmmmmmwmnm' content of
. Eh:lphwuhlt_g:ﬂlnlu ' uﬂmihilitrudﬂhmﬂm:ht
mm;:-mlh basis of which proportionality should be assesse
I_:h regard to the first point viz. (he strictness or fle
proportionality, the Special Rapporicur was of the viﬂtill..inllh‘:hclt.:u:

proportionality in a narrow sense, Given that the function '
_ A na | . of the
0 avord the possible lr_lmmh_h result of the use dmmmﬂf ::.

unsuitable. The Special Rapporieur therefore
| ) preferred the nepariv
..:'Mmlum of the Naulilaa and Air Service fwards. In this he uppears IH':
ave changed his stance as compared to the views expressed in the Third

Tm;mlh:qtuﬁ:lﬁmiunmﬂi:h '

L proportionality should ke

Wtﬂmwrm:nmm@muuhmm
ng account not nnJ:l-,- the purely quantitative element of damunge

Fauudhmdmlnﬂ:qm#iwfmmm"himﬂlh

mmumhrhmluﬂnrpdhdﬂummnhhhmh

Introducing draft article 13 entitled Proportionality the Special

ncr:!i-cfhmir:_lh-hrﬂlmhlh manifestly disproporiionate, it howeve!
provided that, in determining whether counter- measures were nol

!Inpmpmlmm. account should be taken of the gravity not
internationally wrongful sct, but also of its mlﬂ et

Thmnpmmuﬂntuﬂuummhmm ivided
guarantee i as much s countermeasures that were out of proportion 1o the
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ure of the wrongful act could give nse 1o responsibility on the pan of the
ate using such measures, Other members stressed thal the principle was
difficuh 10 apply in practice.

While some members concurred with the Special Rapponeur that the
on proportionality should be formuolated in negative terms, others
gapressed preference for o postive formulation of the rule in order to limit

area of subjective assessment. In that respect. it was emphasized that
the principle of proportionality should also cover measures of resionion
and measures of reciprocity and operate in the strictest possible way o
‘easure that powerful States could pot fake advaniage of their position 1o ihe
riment of weaker States, The vicw was on the other hand expressed tha
| wos with the groasly disproportionate reactions that the Commission
should concern itsell.

~ Several member were of the opimion that & more precise definmion of
the scope and content of proportionality would be desirable. The cniterion
miul for example was viewed as too vague and uncertain since it
- generilly depended on the definition of equity established during a dispule
procedure, The AALCC Secretariat subscribes to this view for
' lawyers kcave 100 much room for argumentbithere s much room for

In introducing Chapter V of the Report dealing with Prohibired
Countermeasures the Special Rapporteur stated that the main issues relating
1D countermeasures arvse from the following viz: (a) the prohibition of the
‘usc of force; (b) respect for human rights; (c) diplomatic law; and (d)
peremptory and erga omnes provision and (e) respect for the right of third
- partied, He observed that slithough some of the issues under items (&), (b) or
i€} above are covered by imperative or erga omnes rules it was preferable
10 continue to deal with them separately in view of the imponance acquired
"r-" the peohibition of the use of the force and the protection of human

~ As regards the prohibition of the use of force he emphasised that the
Probibition of armed countermeasures under Amicle 1. paragraph 4, of the
Charter of the United Nations, as elaborated in the Declaration on Principles
International Law concerning Friendly Relations and Cooperntion among
- atates und in other United Nations and other mstruments, should be expressly
provided for in the draft articles, first, because the special character of the
tionship between the injured State and the offending State made it
‘advisable 16 affirm the continued validity of certain general restrictions to
the freedom of State and, secondly, because States were particularly templed
10 evade their obligations whenever the law wias nol sufficlently explicit




and exhaustive.

The text of draft article 14 on Prohibited Countermearires as proposed
by the Special Rapporteur incorporates all the five principles. Draft article
14 incorporated in Chapter V1 of the Report reads as under ;-

Article 14

Prohibited countermeasures

I. An injured State shall not resort, by way of countermensures, o

)  the threat or use of force (in contravention of article 2, paragraph 4
of the United Nations charter);

bl any condoect which :

{1} is not in conformity with the rules of international law on the
protection of fundamental human rights;

(i)} is of serious prejudice to the normal operation of bilateral or
multilateral diplomacy;

(i) is contrary 10 a peremplory norm of general intemational law,;
{iv) consists of a breach of an obligation towards any State other

than the State which has committed the internationally wrongful
acl

2. The prohibition set forth in paragraph 1(a) includes not only armed
force bul also any extreme measures of political economic coercion
jeopardizing the territorial integrity or political independence of the
Stale against which they are taken,

The members of the Commission recognised that the Commission could
not admit derogation from the prohibition of armed reprisalss implied in
Article 2 paragraph 4 of the United Nations Charter. The members of the
Commission also agreed with the restrictions based on respect {or human
rights. As regards the restrictions, on the recourse to counter- mesures,
deriving from the inviolability of diplomats and specially prodected persons
although members of the Commission accepted the provision of draft article
14 paragraph | sub-paragraph (b) (i) the view was expressed that since the
purpose of a regime ol countermeéasures was to resolve and not 1o aggravaie
il was imporamt to leave open the normal channels of diplomacy. The
norms and rules of diplomatic law, il was stated, had sufficient political
basis and purpose so as to place them beyond the regime of the scope of
countermeasures. Some members questioned the need for a provision relating

o rules of juy cogeny on the ground that such rules, as defined in Article 53
of the Vienna Convention on Law of Treaties were by definition peremplory
porms from which no departure was allowed. It was pointed out, however,
that the concept of jus cogens varied over time. Several members felt that
the concepl of jus cogens and obligations erga omnaes were largely similar
in scope and reference was made in this regard to the Convention on the
w of Treaties and to the judgment of the Intermational Court of Justice in
the Barcelona Traction case, It was stated that in the Barcelona Traction
cage the Count's categorisation was based on the value of the interesi
concemed, the idea being that when basic interests of the international
- community were at stake, all States were duty-bound to respect them,

In Chapter V11 of the Report the Special Rapporteur had dealt with the
led self-contained regimes”, In the view of the Special Rapporieur
the so-called self-contained regimes were charierized by the fact that the
substantive obligations they set forth were accompanied by special rules
_goncerning the consequences of their violation,

“The question 1o be addressed,” in his view, "was, whether the
rules constituting those regimes affected—and, if so, in what way—
the right of States parties 1o resorn 1o the countermeasures provided
for under general international law, Although the Luxembourg Coun
of Justice had confirmed the principle that States members of the
European Economic Community did not have the night 1o resort 1o
unilateral measures under general imermational law, scholarly opinion
was divided. Specialists in Community Law Considered that the
system of the European Economic Community constituted a self-
contained regime, whereas scholars of public intemational law
argued that the treaties concerned did not really differ from other
treaties and thut the choice of the contracting States 10 be members
of 2 “community™ could not, at the present stape, be regarded as
mreversible.”

~ Inthe view of the Special Rapponeur, the claim that it would be legally
impossible, as a last reson, for States members of the European Economic
Community to fall back on the measures afforded by general international
law did not seem 1o be fully justified, at any rate not from the point of view
~of gencral mtermational law. As far as human rights were concerned, the
‘Special Rapporteur, relying on both the literature and recent practice,
- expresscd the opinion that neither the sysiem established by the [nternational
Covenant on Civil and Political Rights nor the regime embodied in the




1950} European Convention on Human Ri s prevented COnCerney
from resorting Lo the remedies lﬂﬁﬂnﬂlﬂ:}- groeral m law andg
that no self-contained regime existed in the field of Human Rights. By
mm&m;w%nmmlhmumlmTﬁﬂr
udT:ﬂtﬂﬂmmmpmudq:hnmi: Law, a sphere in -hh:hmu:nun:
;’:ﬂllﬂﬂ'nm.uh iﬂmm#nwm!mw‘tﬂcmuy“dﬁplmmh
4 r:nml:hcnmmnmlnu. m that particular area, of the Eeneral
fules and principles constituting the regime of countermeasures. The Special
cxpressed doubts as 1o the admissibility, even in whstracto, of
g:l:nr:‘:m;f:_ufsclrmm regimes as subsysioms of the Inw. il
ponsiiity or, (0 use the ex on e
5 e d cim:::;:m mployed by the peevious
In the opinion of the Special R , the exerci
(faculties), unilateral reaction pmuidm an:fnrmf?:;f
was and must remain possible, namely in the case in which the Siaie
injured by a violation of the self-contained system resorted 1o the
conventional institutional and secured from them i favourable decigion, bu
was nol uble to obtain reparation through the system’'s procedures, Similarly
in “". case in which the internationally wrongful ser was an an-going
vialation of the regime, the injured State would have the right, If the
wrongdoing State persisted in its unlawful conduct while conventional
procedures were in progress, to reson simultancously to “external” measures
ﬂ_:lnulutad t0 protect its primary or secondary rights without Jeopardizing a
;jh:uﬂ“mueulnntrnl of the dispute through the procedures provided for under
system,

The Special Rappufm:rnghinndthﬂmkhlﬂihnﬁuuldﬂpmd
by the Commission was questionable in relation 1o both customary rules
and special ml:sgnmmngtru:inH:pﬂﬂndmﬂhu:l:mpumﬂM
SII_Iﬁl.i_llEﬂiIdjrlnl within a treaty special rules governing the consequences
of its violation was not 1o exclude, in the relations between those States. the
mwmﬁnﬂn;fmmemmmhuur#mﬂmlﬂ
on States responsibility but 1o strengthen the normal, in-organic and not
always satisfactory guarantees of general law by making them more
dependable, without renouncing the possibility of “falling back™ on less
developed, “natural” guarantees. He therefore sugpested that the article
should specify. first, that the derogation from the general rules set forth in
the draft derived from contractual instrements and pot from umwritten
customary rules and. second, that, for a real derogation from the general
rules to take effect, the parties 1o the mstruments should not confine
themselves to envisaging the consequences of the violation of the regime
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- but expressly indicaie that, by entering the agreement, they were excluding
the application of the general rules of imemational law on the consequences
 of infernationally wrongful acts. He also suggested that in the commentary
po the'article, it should be made clear that a derogation provided for under
@ contractual instrument would not prevail in the case of a violation which
was of such gravity and magnitude as to justifly, as a proportionate measure
against the law-breaking Stmie, the suspension of termination of 1he sysiem
.l.-‘h]h.

Several members ook the view that the Commission did not have o
pronounce on the question of self-contained regimes because the matter
was one of treaty interpretation, more specifically of determining whether
the treaty involved a renunciation, on the part of the States concerned, of
the right to mke countermeasures under general intermational law, assuming
that the measures provided for under the treaty were inadequate. It should
‘be recalled that in the Hostages case the Inernational Court of Justice had
‘not considered the 1961 Convention as a self-contained regime but had
taken accou t of the body intemational law relating to diplomatic immunities,
“emphasising its customary nature. As regards the particular case of a regime
based on customary rules, the remark was made that it had 10 be determined
‘whether some or all of the rules on which such a regime was based were of
i jus cogens character, in which case there could be no derogation from
them. Doubts were expressed on the appropriateness of trying lo provide a
general answer to those questions by resorting to the notion of sell-contained
regimes, in as much as cach case would have o be determined on its own

- Finally, the Report had dealt with the problem of a plurality of equally
Or unequally mjured States.

The Special Rapporicur observed that, according to the defimtion of an
Imjured State in article 5. of Part Two of the draft articles, an internationally
rongful act might consist not oaly in conduct giving rise to unjust matenal
damage but also, more broadly, to conduct resulting in the infringement of
He said that although most international rules comtinued to set forth
Obligations the violation of which affected only the nights of one or more
that bilateral patiern did not hold for the rules of the general or
Pollective interest that must be complied with in the interests of all the
- States to which the rules applied. The violation of obligations arising, for
‘example, under rules concerning disarmament, promotion of and respect for
human rights and environmental protection, lermed “erga omnes
obligations”, simultaneously injured the subjective rights of all the States

&3




bound by the norm, whether or not they were specifically affected, with the
wﬂm.ﬂhﬂm&wﬂhﬂkﬁmﬂ had commitie,
the violation. In the view of the Special Rapporteur, it was now

to establish the conseyuences of the fact that erpa omnex obligations hagd
n_:lrmpunding amniim  rights and 1o determine, for example, whether the
vialation of an erga omnes obligation placed all the injured Stales in the
mﬂwmndwhﬂhr it placed them in the same situstion as the
violation of a different kind of obligation. In his opinion, the notions of 5
“third State”™ and an “indirectly injured State™ should both be rejecteyd
ﬁhqmnlﬂphﬁmihhwﬂlhhhnﬂdmhunlwﬁj
closing by coastal Stte A of a canal situed within its territorial walery
and linking two areas of the high seas, a decision which would affect

(i) Hiah'lln'nmafuymmuhulhiphdhmnlhmiuu{
entering the canal when it was closed 1o navigation®

(n) the interests of any State whose ships had boen sailing toward
canal in order 1o cross it and e

(i) the inmerests of all other States, because, according 10 the Law of
the Sea, all States were entitled to the free use of the canal,

Since all States were entitled 1o the free use of the canal, they were all
legally injured by the decision of Stale A, cven though there might be some
difference hetween them in respect of the extent of the damage sustained or
fe-'llll.Th Special Repporteur therefore arrived at the conclusion that the
distinction between “directly” and “indirectly” injured States did not hold
water and that the differing situations were distinguished by the nature or
the extent of the injury. The fact remained that the breach of an Frgd omne
obligation injured a plurality of States, which were not necessarily injured
in the same way or 1o the same degree. It must therefore be determined to
ﬂmgﬂmhﬂﬂmﬂ.ﬂlﬂ was; on the other hand, entitled w0 claim
cessation, restitition i kind, pecuniary compensation, satisfaction andior
guarantees of non-repetition, and, on the other hand, entitled to resor 10
SAACHONS OF Countermeasures.

In the light of the sbove, the Special Rapponeur sugpested a very
tentative drafi of & possible anicle 5 bis reading as follows:

“Article § bis™

“Whenever there is more than one injured State, ench one of them

18 entitled 1o exercise its legal nghts under the rules sei forth in the
following articles™.

Emphass was fira placed on the need 16 distinguish between the question
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of a plurality of injured States and the question of erga omnaes obligations.
e remark wias made in this connecbon that erga omnes obligations werne
aart of jus cogens and consequently related to international crimes, whereas
. of a plurality of injured States arose in connection with any
—gimt of international obligatinns . Atentinn was drawn in this conlex! o
distinction made by the Special Happoricur beiween obligations erga
. Some members agreed that the question of non-directly affecied States
as worthy of further consideration. The Special Rupporteur’s objections to
the concepts of non-directly injured, specially affected and third States were
viowed as persuasive particelarty i the case of a right 1o cessation and the
eneral entitlement 1o reparation. Two separate categones of problems were
entioned in this comteat. The first relaied 1o the balance between reactions
various mjured States in a situation where there was more than one such
tate under the terms of article 5. Assuming that no coordinated, collective
*horizontal™) action was undertaken by those States, it was likely that each
ured State would be predominantly concerned with itx own relationship
fith the State which had commitied the wrongful act. Taken alonc, that
onduct might seem reasonable. But what if, collectively, the conduct of all
ed States amounted 10 a disproportionate response’ A provision o
s effiect that each state should respond with due regard 1o the responses of
Wher injured Stales was viewed as too vague. The second and more serious
egory of difficulties lay in the fact that, although all injured States were
il within the meamng of Anicle 5. one or several Statles would, in some
ustions, suffer unquestionably more damage than others. The Special
Apponcur’s approach, based not on the direct or indirect character of the

¥ but on the nature and degree of the damage suffered, was considered
1y some members as having the advantage of placing the problem on the
mer ground of damage, but as preserving uncertainties about the position
IF the vairious injured States towards which there were obligations that had
%en violated, and sbout the substantive or instrumental consequences of
& wrongful act acconding 1o the nature and degree of the damage suffered.
In this connection, disagreement was expressed with the attempt of the

Pecial Rapporteur 1o show that in the case of o violation of o multilateral
ligation concerning human rights or the environment, all Stales were in
" same position. [t was poinied out that although, under the Chaner, the
ohibition of aggression constituied a general rule binding on all States in
S mutual relationship. it was the dwect victum of aggression which had
% primary right of self-defence and that, even though other States could
% involved in collective self-defence, the International Coun of Justice, in
& Case concerming Military and Paramilifary Activities in ond against



Nicaragua, had clearly stated that there existed a difference in legal stay;
between the actual victim of aggression and other Suates, which, in 4
somewhal artificial sense, could be said 1o be “legally affected”

It was stated that dralt Article § bis was welcome on three counts¥afny
the fact that the notion of an “injured State” did not ipso facto imply
egalitarian treatment of injured States, for replying on the definition stricy,
sensu of an internationally wronglul act in order to identify the injured
State or States, und for establishing, on the basis of that definition along,
the rights or facwlies {faculiies) enjoyed by each State. Some members
ruised the question whether this new provision was really necessary; it was
suggested instead to indicate cither in the drafi anticles themselves or in the
commentary, {irst, that the capacity of differently injured States 10 take
countermeasures should be proportional to the degree of injury suffered by
the State taking the measures and, second, that if the most affecied States
disclaimed restitutio in integrum, no other State should be able 10 claim in.
Other members believed that, instead of conferring a right of response on
indirectly injured States, a better course would be 10 provide that the violation
of an erga omnes rule should first and foremost give rise to a collective
reaction or (o action within the framework of institutional mechanisms™.

Three other issues were raised in the present context namely the problem
of a plurality of wrongdoing Stales, the question of collective counter
measures, i.¢. the case where the most alfected State might seck assistance
from others, and the question of non-recognition and abstaining from
rendering psssiance were a pamicularly appropriate consequence in the case
of a plurality of injured States and the question was asked whether the
corresponding duties should not find their way inte the instrument
CONSEQUENCES.

The AALCC Secretarist refrains at this stage, in keeping with its past
practice, to comment at length on the draft anticles proposed by the Special
Rapporieur. The Secretariat will comment on them at length once the
Commission has adopied them. Nevenhcless we deem il necessary 0
underscore our comviction that the whole concept of codifying — of
progressively developing—the concept of countermeasures is one which
should be dealt with wtmost caution. It is & facility reserved almost
exclusively for the powerful States over the weaker ones and it is fraught
with the dangers inherent in unilateral and subjective application. The
preliminary issue really is whether such a provision should be the subject
of priority consideration by the Commission. This is in no way a reflection
of the scholarty work undertaken by the Special Rapporteur and s
predecesson.
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VIII. Environmental Law
The United Nations Conference on
Environment and Development, 1992

(i) Introduction

' United Natu Guﬂﬂﬁmhh,dmkhdmmmlhl}nhd
oF cﬂiﬁ&mﬂm@m{ﬂﬂtﬂjhmu
aneire ln:il.inlun:tmhrlmﬂmimd#ﬂ!ufﬂ[hmmﬂlﬂz
UHEI-!}mnﬂnfumH:dhyﬂ:mmm
&ﬁﬁwdﬂmmﬂmnﬂmﬂ&ﬂmﬂﬂm.
* (a) Protection of the atmosphere by combating climate change, depletion
of the ozone layer and transhoundary poliution;
b) Protection of the quality and supply of freshwater resources;
(e) Protection of the oceans and all kinds of seas, including enclosed
Hdnni-en:hﬂdmudn[mnhlmmdlhﬂpmtﬂm“m
rational use and development of their living resources;
Protection and management of land resources by infer alia,
. o of bicl  divareiey:
Environmentally sound management of biotechnology.
Environmentally sound management of wastes, particularly
Wﬂlﬂﬂ,ﬂﬂnflu:hdmnkﬂs.uwﬂlupmmﬂnnnf
illegal international traffic in toxic and dungerous products and
w' viro of the poor in
living and working environment
m:miﬁdtﬁ.w&miuw. inter alia,
by implementing integrated rural and urban development
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programmes as well as wking other appropriale measures ot all
levels necessary to stem the degradation of the environment;

(1) Prolection of human health conditions and improvement of the
quality of life.

The specific objective of the UNCED was o promaote further
development of inlernational environmental law, and 1o examine in this
context the feasibility of elaborating general rights and obligations of states,
as appropriate, in the field of the environment.

The six major outcomes expected to be brought about from the
conference were as follows

{n} nn agreed statement of environment and development principles 1o
govern the conduct of nations and people (Earth Chaner);

(b} an agreed programme of work by the intemmational community
acidressing major environmental and developmental pnonities for
the initial period 1993-2000 and leading into the 2lst century
(Agenda 21);

(€} lgtﬂﬂﬂﬂlmﬂufmmﬂmmmlrwnﬂhw:ngm:
programme,

{d) agreement on access to environmentally sound technologies for
developing countries;

(e} agreement on measures 1o strengthen and supplement existing
international institutions and institutional processes; and

(f) specific legal instruments on chimate change and hiological diversity.

Pursuant 1o the G.A. Resolution, 44/228, a Preparatory Commitiee
(Prepcom) for the UNCED had been established which held an organizational
session and four regular sessions during its preparatory process from March
1990 10 April 1992, The Prepcom had created three Working Groups to
address the major substantial issues of these, Working Group I had
concentrated on the issues conceming the protection of the atmosphere.
land resources and conservation of biodiversity. Working Group 11 had
primarily dealt with the protection of the oceans and all kind of scas,
freshwater resources and environmentally sound management of wastes.
The legal, institutional and related matters had been allocaied o Working
Giroup 111,

Along with the extensive preparations of the Prepcom for UNCED, the
Intergovernmental Negotiating Commitice (INC) for a Framework
Convention on Climate Change and for a Convention on Biological Diversity

1ER

had been established respectively, with a view W0 preparing the drafl texts
of such Conventiona and submutting them 1o UNCELD for signature.
Afjer more than two years of arduous preparation, the United Nations
Conference on Environment and Development (UNCED) was eventually
held at a high level in Rio de Janeiro from 3 to 14 June 1992. The Summit
segment 100k place on 12 and 13 June 1992. Delegations from over 160
‘Suates pamicipated at the Conference. A large number of UN agencies,
intergovernmental organizations and nos-governmental orgamizations were
glso represented. More significantly, the Heads of State and government
from about 120 countries personally atiended the first-ever Eanth Summit.
Tlummﬁllulmﬂmhmiuluﬂhmﬂm
nudumﬂlinmmuﬂncwhpmm Agenda 11, including
- s on implementation, financial resources and mechanisms, transfer
Mmﬂmﬁﬂnﬂmuﬂmtjmu
well as international institutional arrangements and the adoption of a
s of principles for a global consensus on the management,

on and sustainable development of all types of forests. The
e by 153 countries on the Framework Convention on Climate Change
“and on the Convention on Biological Diversity is another great achievement
of the Conference.

- vement of the AALCC in Preparation for UNCED and its
| i

ﬁmmmmmm;ummm issues
1 the points of legal perspective. As early as its Tokyo Session held in
-;'- the item “Environmental Protectionwas included in the agenda of
Session, and since then, the topic has been under active considerution
ﬁﬂm

ﬁh‘hﬂnﬁmhﬂﬂﬁmﬂh&umﬂrﬂﬂm@mﬂﬂﬁ the

1 ftee al its 20the Session in Beijing {1990) ecommended inter alia
fi-hmmmuumm,mmﬂlmmmmm
' [} and render useful assistance to its member States in this regard.

The Committee’s work programme on this sobject, included :
(1} Promotion of ratification of the 1982 United Mations Convention on the
Jﬂﬂth.‘iﬂﬂdhlw implementation; (2) Transboundary
- movement of hazardous wastes and their disposal; (3) Consideration of the
L before the UNCED Prepcom, particularly Working Group 111 dealing
'ﬂih[ﬂlﬂdiﬂlwﬂwll matiers; (4) Assistance in the preparation of the

L sk Conventions on Climate Change and Biodiversity, and




